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NOTES OF THE WEER 











The Duty to State Reasons 


The High Court has, on a number 
of occasions, laid it down clearly and 
emphatically that when there is an 
appeal to that Court from the decision 
of a magistrates’ court in a matrimonial 
case the justices must furnish the Court 
with a statement of the reasons for their 
decision. Yet in Mead v. Mead (The 
Times, February 18) the President found 
it necessary once again to refer to the 
matter and to characterize failure to 
comply with the requirement as defiance 
of the Court and a dereliction of duty. 

The Court quashed a maintenance 
order made on the ground that the 
husband had wilfully neglected to pro- 
vide reasonable maintenance for his 
wife and children, and remitted the case 
to be reheard. Apparently the justices 
had stated that they made the order 
because they found that the husband 
had neglected to maintain his wife and 
children. If that was all, it was really 
like saying that they found the wife’s 
complaint was true, which would appear 
in the order itself, and would not 
indicate in any way why, in what was 
evidently a contested case, they found 
in favour of the wife and against the 
husband. Whether a husband is or is 
not justified in refusing to provide sep- 
arate maintenance for his wife is one of 
the points that may fall to be decided 
by justices, and whichever way they 
decide it, the High Court will require 
reasons for the decision to be clearly 
stated in the event of an appeal. 


Suitability For Borstal 


Before the passing of the Criminal 
Justice Act, 1948, it was necessary for 
a court, before passing a sentence of 
borstal detention, or for a magistrates’ 
court committing an offender to quarter 
sessions with a view to such a sentence, 
to be satisfied that he had criminal 
habits or tendencies or associations with 
persons of bad character. In s. 20 of 
the Criminal Justice Act, 1948, the 
reference to criminal habits and ten- 
dencies or associations with persons of 
bad character was not repeated, the 
court being required to have regard to 
the offender’s character and previous 
conduct and the circumstances of the 
offence. 


Nevertheless, as appears from the 
judgment of the Court of Criminal 
Appeal in R. v. Hodkinson (The Times, 
February 17) a sentence of borstal train- 
ing is not generally appropriate in the 
case of an offender who cannot be 
described as criminally minded. The 
appellant in this instance had received 
a sentence of borstal training after 
showing disregard of a probation order, 
and for this sentence the Court of 
Criminal Appeal substituted a sentence 
of imprisonment which would result in 
her immediate release. The Lord Chief 
Justice said the appellant was a nuisance 
but as yet, at any rate, she did not seem 
to be criminally minded. In those cir- 
cumstances it would be wrong to send 
her to borstal, where she might associate 
with those who were criminally minded. 


Postponing Sentence 

It is by no means unknown for a 
court, on being informed that an 
offender is prepared to make restitution 
to the prosecutor of money stolen or 
embezzled, to agree to a postponement 
of the sentence in order to see whether 
the promise to pay is fulfilled. No 
doubt in many instances restitution is 
forthcoming and the offender is dealt 
with leniently, but if he fails to pay the 
court passes a sentence which the 
offender may regard as punishment for 
not making restitution rather than for 
his offence. 

The practice is open to obvious 
objections and was condemned by the 
Court of Criminal Appeal in R. v. 
West (The Times, February 17). 

The appellant, who had been con- 
victed of forgery and fraudulent con- 
version, was sentenced by quarter 
sessions to three years’ corrective train- 
ing, after sentence had been postponed 
for six months on his agreement to 
make restitution at the rate of £3 a 
week, an undertaking he had failed to 
fulfil. _ 

In delivering judgment, the Lord 
Chief Justice said the Court of Crim- 
inal Appeal had said over and over 
again that this ought not to be done. 
If a man was fit to be placed on proba- 
tion, let him be placed on probation 
there and then. It was highly undesir- 
able to postpone sentence and to turn 
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into a money-coliecting 


the court 
agency. The Court substituted a sen- 
tence of imprisonment and dated it 
back so that the appellant would not 
have long to serve. 


The 40 m.p.h. Speed Limit Experiment 


The London Traffic (40 m.p.h. Speed 
Limit) (No. 1) Regulations, 1959 (S.I. 
1959 —No. 228) came into operation on 
February 14. They extend the experi- 
ment of applying to lengths of road 
in the London Traffic Area a speed 
limit of 40 m.p.A.; they apply to a 
further 23 miles of road, 17 of which 
were previously subject to a 30 m.p.h. 
limit and the other six of which were 
previously unrestricted. This makes a 
total of 118 miles of road subject to a 
40 m.pjA. limit, 46 miles having pre- 
viously been subject to a 30 m.p.h. limit 
and 72 miles having been unrestricted. 


It has to be remembered that this is 
an experimental scheme confined to the 
London Traffic Area. It is of import- 
ance that all those interested in the 
matter, be they organized bodies or 
private individuals, should make up 
their minds in due course whether they 
think that the experiment has justified 
itself because the extension of the 40 
m.p.h. limit to other areas must be 
preceded by a report by the Minister of 
Transport and Civil Aviation to each 
House of Parliament on the results of 
the experiment. Thereafter a statutory 
instrument appointing a day for subss. 
(3) and (4) of s. 4 of the Road Traffic 
Act, 1956, to come into force may be 
approved by a resolution of each 
House, and this would give power for 
the 40 m.p.h. limit to be extended to 
other parts of the country. Any repre- 
sentations which are to be made to 
members of Parliament to enable them 
to decide whether they think that any 
statutory instrument should be approved 
raust be made in good time, and that is 
why we say that all those concerned 
should take an interest in the matter 
and put forward any views which they 
form on this 40 m.p.h. speed limit 
experiment. 


Racial Discrimination and the Law 


Judging from the report in the 
Manchester Guardian, there was a lively 
and profitable discussion on the ques- 
tion of racial discrimination on the 
occasion of a conference arranged by 
the Haldane Society to consider how far 
the law does and should be made 
to combat racial discrimination. One 
speaker criticized the attitude of the 
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Government, which he said was that the 
remedy or cure for racial intolerance 
was social and educational, as falla- 
cious. The criminal law dealing with 
incitement to violence was inadequate 
to deal with racial disturbances, and 
the law in relation to the use of places 
of public entertainment—with the not- 
able exception of hotels—did little 
towards suppressing the colour bar. On 
the other hand, he did not believe that 
a Bill providing that no employer in 
industry or trade may refuse to employ 
or terminate an employment of a person 
on the grounds of race, colour or creed, 
could be enforced. 


In our opinion the criminal law is 
adequate to deal with any outbursts of 
racial hostility that lead to disorder and 
violence, and for the rest we take the 
view that the remedy lies in the forma- 
tion of a sound and tolerant public 
opinion. This must take time to develop, 
but already there can be seen a willing- 
ness to accept coloured workers in 
various kinds of employment, and on 
the whole they seem to be mixing well 
with most of their fellow workers. 
Coloured workers on the railways and 
omnibuses are now a familiar sight. We 
agree that it would be difficult to en- 
force provisions prohibiting discrimina- 
tion, since an employer would have 
little difficulty in finding methods of 
evading them if he chose. 


Flick-knives 


The use of knives, razor blades and 
other dangerous weapons, often in the 
hands of youths, is causing justifiable 
alarm, and people are asking what can 
be done to combat this tendency to 
methods which not long ago were 
regarded as quite foreign to us. The 
criminal law is perfectly well able to 
deal with those offenders who are 
brought before the courts, but by that 
time serious results may have followed, 
and what is sought is some means of 
checking the easy acquisition of these 
weapons. 

A private member’s Bill which sought 
to prohibit, under severe penalties, the 
manufacture or sale of flick-knives, 
flick-guns and gravity-knives, failed to 
obtain a second reading. If these things 
were used only for purposes of vio- 
lence such a Bill would be altogether 
desirable, and would meet with gen- 
eral support. The difficulty, which has 
been pointed out when observations of 
Judges and magistrates have been 
brought to notice, is that it is said that 
flick-knives are used, and could not 
easily be dispensed with, by men in 
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certain occupations. This is a matter 
that would have to be dealt with some- 
how, and perhaps some suggestions will 
be forthcoming. It does not seem prac- 
ticable to treat flick-knives on the same 
lines as firearms, and subject them to 
regulation by certificate. 


Merchandise Marks 


We are indebted to Mr. Guy F. 
Smallwood, clerk to the Spalding 
justices, for a copy of the judgment of 
the justices in what it is thought may 
prove to be a test case under the 
Merchandise Marks Act concerning 
the sale of bulbs. Messrs. J. Amand 
(Wholesale) Ltd., were prosecuted at 
the instance of an inspector of weights 
and measures, it being alleged that they 
had in their possession for sale three 
bags together containing 298 hyacinth 
bulbs to which a false trade descrip- 
tion had been applied in that the bulbs 
were stated to be of 13/14 size, where- 
as in fact 119 of such bulbs were of a 
smaller size; contrary to s. 2 (2) of the 
Merchandise Marks Act, 1887, as 
amended by the Merchandise Marks 
Act, 1953. 


It was stated that the defendant com- 
pany entered 500 Roman white hya- 
cinth bulbs for sale in the Spalding 
Bulb and Produce Auction. The form 
lodged gave, inter alia, the following 
details: quantity, 500; riddle 13/14. 
The inspector of weights and measures 
went to the bulb auction to check the 
sizes of bulbs offered for sale, and was 
able to identify three bags of hyacinths 
mentioned in the catalogue and des- 
cribed as 300 Roman white 13/14. He 
checked a few of the bulbs with a gauge 
and it was, he said quite evident that 
there was a serious discrepancy in the 
size of some of the bulbs. As a result 
of a further check it was found that 
there was a deficiency of two bulbs on 
the purported 300, and 119 of the bulbs 


were incorrect, 83 measuring 12 cms, 21 | 
measuring 11 cms, seven measuring 10 


cms, six measuring nine cms, two 
measuring eight cms. 


said to be in a bad state, some rotten. 


At a later date the inspector interviewed _ 
a director of the company and showed | 


him the bulbs. 
For the defence, evidence was given 


to prove that after lifting, cleaning and | 


drying, a bulb will continue to grow 


feeding on its storage cells, and shrink- © 
age then takes place. Further it was | 
submitted that the proper time to grade | 
a bulb is after it has been lifted, dried | 


and cleaned and graded as to size, i. 
at maturity ; 
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recognized and accepted by growers 
and dealers in the trade, the quality of 
the bulb being unaffected by it. It was 
also submitted that 13/14 given in the 
sale catalogue means the size of the 
bulb when it is graded and that it is 
meaningless except to those with a 
knowledge of the bulb industry. The 
description was not, it was contended, 
false. 


+ 


Custom of the Trade 


The justices held that the description 
was a trade description and that the 
bulb industry relied upon these sizes 
as was proved by the sale catalogue 
and by the evidence. They did not 
accept the submission that it was mean- 
ingless except to those with a know- 
ledge of the bulb industry. They found 
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applied to the bulbs, the material date 
being the day of the offer for sale. The 
justices referred to certain conditions 
specified in the sale catalogue, includ- 
ing one that purchasers who have not 
inspected the goods before the sale shall 
be deemed to have purchased in reliance 
on the vendor’s description as to quality, 
size, condition and origin of the goods 
as listed in the catalogue. Moreover, 
there was not one single word in the 
catalogue about shrinkage. 


As to the position of members of the 
public as purchasers, and that of the 
trade, the justices quoted passages from 
the judgment of Lord Reading, C.J., 
in Lemy v. Watson (1915) 80 J.P. 17, at 
p. 21: “They have not taken into con- 
sideration at all the members of the 
public, that is, the purchasers, but have 
dealt entirely with this case as if it were 
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a matter for the trade only, that is for 
sellers or manufacturers and dealers as 
distinguished from the purchasers, who 
are the public. Now it seems to me that 
the whole object of this statute was to 
protect the public against false descrip- 
tions which might be given by the trade 
or by members of the trade,” and at 
p. 22 “I am quite satisfied that you can- 
not have a conventional description or 
secondary meaning unless those who 
were parties to it, that is both sellers 
and purchasers, agree. The trade can- 
not make a convention to which the 
public is not a party. In my view there 
can, for the purposes of this section, 
be no secondary meaning to which the 
public is not a party.” 

In the result, the justices found the 
offence proved and fined the defendant 
company £20 with costs. 
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THE REPORT OF 


THE DEPARTMENTAL COMMITTEE 


ON PROCEEDINGS IN MAGISTRATES’ COURTS 


Those concerned with the many and difficult problems 
which lead married couples, all too frequently, to seek redress 
in the magistrates’ courts will agree that consolidation and 
amendment of the law which those courts administer is over- 
due. The departmental committee which was appointed by 
the Home Secretary had the advantage of being presided over 
by Mr. Justice Davies, and its other members were people 
with practical experience of the subject they were appointed 
to deal with. 

In their report they say that their work “ has been directed 
only to the law administered in magistrates’ courts in England 
and Wales or by the High Court on appeal from those 
courts.” This has excluded any suggestion for changes in the 
law which involved questions common to the High Court, 
under its original matrimonial jurisdiction, and the magis- 
trates’ courts, because it was considered that if any such 
changes were desirable they should not be made in the magis- 
trates’ courts before they were made in the High Court. 

With the report there is published a draft Bill which in 
the committee’s view “ would constitute a convenient workable 
and up-to-date system of law relating to matrimonial pro- 
ceedings in magistrates’ courts ”; and there are detailed notes 
on the clauses in which the provisions of the draft Bill are 
summarized and attention is called to proposed changes in 
the present law. Where it is appropriate the reasons for 
suggesting those changes are given. 

We think that our readers would wish to read para. 6 of 
the report in full. It is as follows: 

The principal changes in the law which we propose 
would be: 

(i) that the relief available to a husband should be sub- 
stantially the same as that available to a wife ; 

(ii) that the court should have power to order the wife to 
pay maintenance for the children and in certain circumstances 
for the husband ; 

(iii) that the court should have wider powers than at present 
to make provision in the interests of the children of the 
parties, including power, where exceptional circumstances 





make it necessary, to commit the care of a child to a local 
authority ; 

(iv) that where an order is made while the parties are living 
under the same roof the order should be suspended and 
ultimately cease to have effect only if they continue to 
cohabit and not merely, as at present, if they continue so to 
live ; and 

(v) that the court should in certain circumstances have 
power to revoke or vary an order for maintenance if the 
party in whose favour it is made is living abroad. 

It is clear from para. 9 of the report that there was con- 
siderable discussion on a recommendation of the Royal Com- 
mission on Marriage and Divorce that notice of an allegation 
of adultery should be sent by registered post to the last 
known address, if any, of the third person concerned. By a 
bare majority of six to five, the committee decided that any 
procedure which would adequately protect the rights of the 
third party would complicate beyond what is reasonable the 
procedure in magistrates’ courts when matrimonial cases are 
being heard. The majority included the metropolitan mag- 
istrate and the metropolitan clerk and the two clerks to 
justices who were members of the committee; the minority 
comprised the chairman, the lady member of the committee, 
the two members of Parliament and a former clerk to justices 
with considerable experience of the work of magistrates’ 
courts. It is obvious that this is a very controversial issue 
of which more may be heard if the draft Bill, or something 
like it, comes before Parliament. In that event it would be 
important to obtain, if it is possible, some reliable estimate 
of the number of cases in which any real hardship is likely to 
be caused to the third party if he is not brought into the 
proceedings and given the right to appear and put forward 
his case; for it seems reasonable to argue that a three- 
cornered contest in a magistrates’ court is an innovation not 
to be introduced unless the need is paramount. 

The report itself is a short one, occupying only just over 
three pages, but the draft Bill occupies from pp. 5 to 25 
inclusive and a further 20 pages are devoted to the notes on 


152 


the clauses. In the draft Bill the circumstances in which a 
husband or wife can apply for an order are set out in cl. 1, 
and there is no substantial difference between their respective 
rights. This proposes, of course, a substantial change in the 
law, but we venture to think that there will be little real 
Opposition to such a change. The probability would be that 
the great majority of applications would still be made by 
wives, but there seems to be no good ground for refusing a 
corresponding remedy to a husband where the circumstances 
warrant his applying. 

The grounds on which application may be made are, basic- 
ally, the same as at present, but persistent cruelty to children 
is to be a cause of complaint, not only in respect of children 
of the complainant, but also in respect of children of the 
defendant living with the parties; and “ children” are to be 
infant children and to include illegitimate and adopted 
children. A change is proposed also under the heading of 
assault where the remedy is to be available if the offending 
spouse has been found guilty on indictment of any offence 
involving an assault upon the complainant or by a magis- 
trates’ court of an offence against the complainant under s. 20, 
s. 42, s. 43 or s. 47 of the Offences Against the Person Act, 
1861, provided that in the case of a s. 42 offence (common 
assault) the defendant was sentenced to imprisonment or any 
other form of detention for a term of not less than one 
month. 

A new cause of complaint is proposed in the case of a 
defendant who has been found guilty of, or of an attempt 
to commit, an offence under any of ss. 1 to 29 of the Sexual 
Offences Act, 1956, against any infant child in respect of 
whom an allegation of persistent cruelty could be made. 

The cause of complaint based on the fact that the defen- 
dant, while knowingly suffering from a venereal disease, 
insisted on sexual intercourse, is expunded to include ‘he 
case of a spouse who, while so suffering, allows sexual inter- 
course if the other spouse is not aware of the presence of the 
disease. 

It is proposed that the existing definitions of “ habitual 
drunkard ” and “ habitual drug taker” be, in effect, retained 
and the notes on cl. 1 set out the reasons which led the 
committee, after considerable discussion, not to suggest any 
modification of the definitions on the line; recommended by 
the Royal Commission, i.e., so that they would bring in the 
case of the person who by reason of constant drinking or drug 
taking renders life intolerable to his or her spouse. 


Under the heading “neglect to maintain,” provision is 
made separately for the case of the erring husband and for 
that of the erring wife and the liability in respect of children 
is widened. The husband is to be liable if he has wilfully 
neglected to provide reasonable maintenance for the wife or 
for any child of both parties who is, or would but for that 
neglect have been, a dependant. A “ dependant ” (cl. 15 (1)) 
means a person 

(a) who is under the age of 16 years, or 

(b) who having attained the age of 16 but not of 21 
years, is either receiving full-time instruction at an edu- 
cational establishment or undergoing training for a trade, 
profession or vocation in such circumstances that he is 
required to devote the whole of his time to that training 
for a period of not less than two years, or 

(c) whose earning capacity is impaired through illness or 
disability of mind or body and who has not attained the 
age of 21 years. 

A wife is to be liable if she has wilfully neglected to pro- 
vide, or to make a proper contribution towards, reasonable 
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maintenance for her husband or for any child of both parties 
who is, or would but for that neglect have been, a dependant 
if because of the impairment of the husband’s earning 
capacity through age, illness, or disability of mind or body 
and having regard to any resources of both parties which are, 
or should properly be made, available for the purpose it is 
reasonable in all the circumstances to expect the wife so to 
provide or to contribute. 


Clause 1 (2) sets out which courts are to have jurisdiction 
to hear complaints under the section. There is not much 
change proposed from the present law, but it is made clear 
that the material date to decide jurisdiction based on the 
residence of the complainant or defendant is that of the mak- 
ing of the complaint. There is to be no jurisdiction based 
on the place where a conviction for assault takes place, and 
Assizes and quarter sessions are, in consequence no longer 
to have jurisdiction to hear a complaint based on a convic- 
tion on indictment. There is no specific mention of the 
present power, in the case of a summary conviction for 
aggravated assault, to hear an application forthwith. This 
can, of course, always be done if the court thinks that no 
injustice will thereby result and the committee’s view, accord- 
ing to the note to cl. 1, was that the provision was of no 
practical value. 


Clause 2 sets out the provisions which an order made on 
the hearing of a complaint under cl. 1 may contain. Any 
such order is referred to in the Bill as a “ matrimonial order.” 
It would make this article unduly long to deal in detail with 
the provisions. The proposal is that the present law should, 
in the main, be followed with certain exceptions as follows: 

1. Husband and wife are placed, so far as possible, in the 
same position. 

2. The maximum amount which a husband may be ordered 
to pay for his wife’s maintenance is in all cases to be £5. 
This does away with the present limit of £2 where the hus- 
band is the complainant. 

3. Where the court is satisfied that because of the impair- 
ment of the husband’s earning capacity through age, illness 
or disability of mind or body it is reasonable so to order, a 
wife may be ordered to pay up to £5 a week. The court 
must take into account the respective means of the parties. 

4. The power to make provision for the custody of children 
is dealt with in a sub-clause which reads “a provision for the 
legal custody of any child of the complainant and the defen- 
dant who is under the age of 16 years.” “Child” is defined 
in cl. 15 (1) to include any illegitimate or adopted child of the 
parties. This is, of course, a very much wider provision than 
that in the present law. Custody can be given in any cas 
to either parent or to a third party. 

5. A new power is given (cl. 2 (1) (e)) to include a provision 
committing the care of a child to a specified local authority. 
i.e., the council of the county or county borough in which 
the child was resident immediately before being so committed. 
Such a provision may be included only if it appears to the 
court that exceptional circumstances make it impracticable 
or undesirable for the child to be entrusted to either paren! 
or to any other individual. 

6. Another new power is given by cl. 2 (1) (f) which allows 
a court, when committing a child to the legal custody of any 
person, to include a provision that the child be under the 
supervision of a probation officer or of a specified county o 
county borough council. Such a provision may not & 
included if a provision has been made under cl. 2 (1) (e) [see 
previous para.] and may in any event be included only if the 
court considers that there are exceptional circumstances 
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making it desirable that the child should be under the super- 
vision of an independent person. 


The powers given by cl. 2 (1) (e) and (f), though entirely 
new for magistrates’ courts, correspond to those given to 
the High Court by ss. 5 and 6, respectively, of the Matri- 
monial Proceedings (Children) Act, 1958. The fact that such 
powers have already been given to the High Court may make 
their being conferred on magistrates’ courts a less contro- 
versial matter than it otherwise would have been. One can 
well imagine that cases in which such questions arise, if the 
powers be given, will occupy considerable time in the magis- 
trates’ courts since they will entail very careful inquiry and 
investigation on matters with which the courts have not now 
to concern themselves to anything like the same extent. 


In making a provision for maintenance of children the court 
may order that payments be made by either party or by both 
of them. The aggregate of the amounts ordered, if more 
than one party is ordered to pay, must not exceed 30s. In 
their report the committee express the view that where 
custody is given to a third party or care is committed to a 
local authority, it should be possible to order that the 
maximum amount be paid by each parent separately, but 
no such provision is included in the Bill because it was 
thought that this question involves considerations rather 
outside the committee’s terms of reference. There are other 
details about the provisions for the maintenance of children 
with which we do not propose to deal because of considera- 
tions of space. 


Clause 3 has a side note “ supplementary provisions with 
respect to order for care or supervision of child” and deals, 
inter alia, with the need to hear representations from the 
local authority before including a “care provision” in an 
order. 


Clause 4 may prove to be a controversial) one for it intro- 
duces a new principle that once a court is seized of a 
matrimonial case and has begun to hear the complaint it may 
make a “ matrimonial order” including provisions about the 
custody, care, supervision, access to and maintenance of the 
children of the parties even though it makes no order for 
which the complaint is made. Thus, if a case is started, then 
even though the complainant wishes not to proceed further 
with the case, the court may insist on continuing to hear it, 
and on making an order dealing with the children. In exer- 
cising this jurisdiction the court may call for a probation 
Officer’s, or child care officer’s, report with regard to specified 
matters which to the court appear relevant to their decision 
on the matter. The clause makes provision for such 
reports being put before the court and for the court taking 
them into account “ notwithstanding any enactment or rule 
of law relating to the admissibility of evidence.” For the 
details of these provisions we must leave our readers to 
consult the draft Bill and notes, but we should add that this 
power to make an order dealing with the children, even when 
the court makes no order on the complaint which brought 
the matter before it, can be exercised not only in respect of 
an original complaint for a matrimonial order but also on 
one for the variation of such an order by (i) the revocation, 
addition or alteration of provision for the legal custody of a 
child or (ii) the revocation of a provision committing a child 
to care (cl. 2 (1) (e)) or one placing a child under supervision 
(cl. 2 (1) (f)). They can be exercised also on a complaint 
for the revocation of a matrimonial order which contains 
any such provision as those referred to in (i) and (ii) above. 


Clause 5 continues the present power of a magistrates’ court 
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to refuse to make an order in a case which they consider can 
be more suitably dealt with by the High Court. 

Clause 6 deals with interim orders, reproducing the existing 
powers and extending them in certain respects. Such an order 
may be made not only when the magistrates’ court adjourns 
the hearing of the complaint for more than a week but also 
when it refuses to make an order, by virtue of cl. 5, leaving 
the parties to proceed, if they wish, in the High Court. Where 
the High Court either on an appeal from a magistrates’ court, 
or after a case has come to it by virtue of cl. 5, orders the 
complaint to be re-heard by a magistrates’ court, the High 
Court may make an interim order. Clause 6 specifies the pro- 
visions which may be contained in an interim order and 
proposes that such an order should remain in force for, in 
any event, not longer than three months or until the making 
of a final order by the magistrates’ court or, where the parties 
have since commenced proceedings in the High Court, until 
such date as the High Court may direct. 


Clause 7 (Suspension or cessation of orders) provides that 
where an order is made while the parties are cohabiting it 
shall not be enforceable or effective until they cease to 
cohabit, and shall cease to have effect if they continue to 
cohabit for three months from the date of the order. The 
former provision applies also to an interim order. Neither 
provision is to apply (i) to any provision of the order commit- 
ting a child to the legal custody of someone other than the 
parents, (ii) to any consequential order for access by the 
parents, (iii) to any provision committing a child to care or 
supervision (cl. 2 (1) (e) and (f), or (iv) to any provision that 
either parent shall pay to someone other than a parent money 
for a child’s maintenance. 

With the same exceptions as those we have just mentioned, 
an order is to cease to have effect if the parties resume 
cohabitation after the order has been made. 


Clause 8 deals with the revocation, revival and variation 
of orders, making a number of changes in the present law. 
The main provision is that the provisions of s. 53 of the 
Magistrates’ Courts Act, 1952, are to apply to the revocation, 
revival and variation of matrimonial and interim orders as if 
such orders were orders for the periodical payment of money 
whether or not there is in fact such an order. “ Variation” 
is expressly stated to include the addition of any provision 
authorized by the Bill to be included in such an order. 


Clause 9 regulates the procedure on a complaint for the 
variation, revocation or revival of an order by or against a 
person outside England. This continues the existing juris- 
diction in proceedings by or against a party resident in 
Scotland or Northern Ireland and provides, in subcl. (2), a 
means by which proceedings can be taken against a defendant 
resident outside the United Kingdom. Subclause (3) gives a 
new discretionary power to revoke a provision requiring that 
payments be made, or to reduce the amount of the payments, 
in the case of a recipient who is abroad. Difficulties of proof 
arising in connexion with subcl. (2) and (3) are dealt with 
in subcl. (4). 

Clause 10 (1) specifies the persons who may make a com- 
plaint for the revocation, revival or variation of the different 
provisions of a matrimonial or interim order. We do not 
propose to enlarge on these provisions here. 

Clause 11 deals with appeals, including a new provision 
that there may be an appeal against an interim order which 
contains any provision other than a money provision. 

Clause 12 introduces a new time limit in the case of a 
complaint based on adultery. Many people have considered 
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it unfair that the remedy in this case should not be available 
to a complainant because the defendant has been able to 
conceal his offence for more than six months. The new 
provision is that the complaint must be made within six 
months of the date when the act of adultery first became 
known to the complainant. We should have thought that 
there were grounds for considering whether so long a period 
as six months is necessary when the time limit is extended 
in this way, and it may be that three months from the time 
of knowledge would be adequate. Clause 12 (2) deals on 
lines similar to those under the existing law with the cases 
of persons serving outside the United Kingdom in the armed 
forces or on a British ship. 

Clause 13 is concerned with enforcement, retaining the 


present system of enforcement “in the same manner as the 
payment of money is enforced under an affiliation order.” 
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Payment through the clerk of the court is also continued, as 
is the requirement that persons liable to make payments shall 
give notification of any change of address. 


By subcl. 13 (3) a custody or care provision in an order 
may be enforced under s. 54 (3) of the Magistrates’ Courts 
Act, 1952, after a copy of the order has been served on the 
person in whose actual custody the child is. 


These are the main proposals in the draft Bill. We think 
that most people concerned with this important matter will 
agree that they provide a good basis on which an up-to-date 
system of matrimonial jurisdiction in the magistrates’ courts 
may be built. No doubt, however, there will be considerable 
controversy in respect of some of the proposals, but the 
committee’s work and the notes on the clauses of the draft 
Bill will be invaluable in directing attention to many of the 
considerations which are relevant to such discussions. 


FELIX” EX RETICULO 
THE NEW GRANTS, IN ACTION 


By H. F. SCOTT STOKES 


“ Don’t be beastly to the county councils ”*—the affectionate 
irony with which we all contemplate (and caricature) even 
our dearest friends, must never be allowed to degenerate into 
mere malice or active hostility. For the show must go on 
and malice is among the most disintegrating and un-endear- 
ing of bad habits. 


It is all very well to have a sly dig at “ man, proud man, 
dressed in a little brief authority”; and even to pull 
(gently) the legs of the grey eminences who know all the 
answers, and do all the work—but not to put them on the 
rack—and never forgetting that they cannot answer back. 


The following observations on how the new grants work 
out in Somerset are offered with “a broken and a contrite 
heart,” accordingly: 

First, it must be said that, just as what Hitler (and the 
late Labour Government) said that they would do, if they 
got the chance, sounded so silly that nobody believed it; 
and then they did get the chance, and did exactly what they’d 
said they would; so too everything that has now come about 
was in the White Paper on Local Government Finance (Cmd. 
209) presented to Parliament in July, 1957, though it sounded 
so silly that nobody believed it. And everything that was 
in that White Paper has come about—except the prompt 
payment of £40 million p.a. extra out of the Exchequer, which 
is not now to be expected, in full, for years and years. 


At that time, interest (and agitation) focussed naturally on 
the new “general grant,” in place of percentage grants for 
education, etc. The agitation was largely factitious, though 
not without some genuine anxiety among persons interested 
in education in the best sense of the word, i.e., getting a 
living out of it. And all one can say at present, as to this 
county, is that (i) contrary to all expectation, the first estimate 
of the first year’s grant, as reported to the county council on 
January 6, exceeded what the former percentage grants would 
have been by some £250,000, say six per cent. And (ii), that 
the estimates now before the council are up as much, in 
this one year, as they were in the two previous years added 
together. So the cynics are routed. 





*“ Felis (vulgo, Catt)”. em. Scaliger. 


So much for the general grant. Now, what the While 
Paper said about “ re-rating” industry, etc., was: 


1. “ Local government will ‘gain’ £30 million p.a.—i.e,,a 
20s. rate (or so) will bring them in that more rate-income.” 


2. “ That’s all pure gain to local government, and largely 
lost to the Revenue—loss of tax, profits tax, etc. We ought 
to swipe the lot. Out of our great goodness, we'll let you 
keep one-third of it, viz., £10 million.” 


3. “ You will lose £134 million by the new rate deficiency 
grant, etc., being that much lower than the old exchequer 
equalization grant. The other £6} million we shall knock 
off the new block grant.” And they have. 


2 (above) is a particularly mean “device.” They forget 
that for 30 years they have had the advantage of the increased 
taxable profits due to our loss of rates. Loss of rates was, 
indeed, one element of the original equalization grant, paid 
for 20 years partly to the county councils and partly direct to 
district councils. The 1948 Act, resulting in payments to 
county councils only, based those payments on a new footing, 
and (I am advised) made no reference to de-rating. And we 
got no extra grant for the partial de-rating of shops, etc. 
two years ago. 


At a time when everyone agrees that local government 
needs more money of its own, to pay a larger part of its 
out-goings, and ought, if they could be found, to have 
additional sources of income, to knock off what is in fact 4 
part of its own undeniable income is pretty poor. And what 
will happen when the next Labour Government fully re-rates 
industry, and perhaps even puts something back on agriculture 
—and that may produce anything up to another £100 million 
a year, one way and another? Will that, too, be forfeit? 
Fie upon you ! 





The upshot, in Somerset, so far as the county council goes, 
is that, relieved of the obligation to pay out “ capitation 
grants ” of the order of £500,000 p.a. to the district councils, 
our net expenditure, after all adjustments, will be just what 
it would have been under the old rules, or marginally less; 
and that, in terms of rate precept, will mean about 11 per 
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cent. less than it would otherwise have been, the product of 
the “ 1d. rate” being 12 per cent. up. 


That’s fine, and the R.D.C.’s also are O.K.—on account 
of their poverty, they actually get more (in most cases) out 
of the R.D. grants than out of the former capitation grants ; 
and, though their increase in “1d. rate” product is below the 
average, they have that too—less the temporary pool-pay- 
ments (to “ losers ”’). 

The boroughs and urbans are the losers—without going into 
details, five out of 20 get no grant at all, and two of them 
have to pay out pro tem. on account of their increased rate- 
income. So do nearly all the others; and the long and the 
short of it is that, if the county repeated its 1958-9 precept 
(14s. 4d.) nearly all of them would have to put their all-in 
rate up by about Is., even if there was no increase in their 
own district council expenditure. Which of course there 
will be. 





What seems to have been overlooked, in estimating districts’ 
gains from re-rating, etc., is that nearly 80 per cent. of all 
our rate-product (e.g. 14s. 4d. out of 18s. 8d. average, in 
1957-8) goes on the county. Like the priest in the story, Ca 
mange tout. So all we “ gain” is the odd 20 per cent. 


But, of course, the county gain—or, rather, we are relieved 
through them ? Yes, indeed. 

But it escapes me how a county council, which isn’t a 
rating authority, and doesn’t levy a rate, can rank for rate 
deficiency grant. You might as well make one to the Wells 
Board of Guardians (now with God); or the Glastonbury 
and Sharpham Burial Board, still with us; all precepting 
bodies. 


Might it not have been better to make the whole R.D. 
grant to the rating authorities only, ieaving us, if only for one 
brief moment of glory, pro tem. in funds? The county 
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“rate” would of course go up by about 3s. 6d., and that 
might do no harm. It would agree with the facts. 





The following observations on the true nature, origin and 
effect of grants to district councils may be timely, and I 
myself have often got them wrong: 

What matters to a district council making a rate is simply: 

Our estimate x 
C.C. precept y 


x+y 
Less grant Zz 


x+y—z 


Subject to consideration of balances, that is what we have 
to raise. It doesn’t matter 2d. to us what goes to make up 
“y” or where “ z” comes from. 

Nevertheless, we should do well to note, as to “z,” that 
(i) originally it came direct, (ii) latterly it came through the 
county council, who were obliged to pay it, whether they got 
any exchequer equalization grant, or didn’t, and (iii) if they 
got none, or not enough, the deficit was recoverable pro rata 
from all rating authorities. 

In Somerset, in fact, the county council got enough extra 
grant under the 1948 Act to enable them to pay it, without 
increasing their rate-precept to meet it. And, as at present 
advised, will get, as R.D. grant, pretty much what they got 
as equalization grant, less these capitation grants. 

Therefore, their rate-precept (£. s. d.) will remain unchanged, 
so far as that goes. 

Therefore, any district whose “z” 
is nil, is that much out. 

That, you may say, is “just an accident” ? Maybe. But 
accidents happen. And what doesn’t happen doesn’t matter. 


is less than it was, or 


LIABILITY OF ELECTRICITY BOARDS AND OTHER 


AUTHORITIES PROVIDING SERVICES 
DANGERS ARISING AFTER REMOVAL OF SERVICES 


By T. J. SOPHIAN, Barrister-at-Law 


An important decision affecting electricity and gas boards 
and similar authorities providing services, and also con- 
tractors, has been given by the House of Lords in Miller v. 
South of Scotland Electricity Board. At the time of going 
to press the case does not seem to have been reported, except 
in The Times of July 4, 1958. 


A house, which was the property of a local authority, was 
to be demolished. When it became vacant the borough 
surveyor notified the electricity board, in order that the latter 
might disconnect their services. On December 20, 1954, the 
board notified the local authority that this had been done. 
The board had removed the meter, withdrawn the fuses, and 
sealed off the cut-outs. 

The authority had then proceeded with the demolition, 
but the building was in a partially demolished state and with- 
out a door, when on April 7, 1955, some four months after 
the removal of the services, a boy entered the house. In the 
interval apparently some person unknown had entered and 
wrenched the electric cable from the sealing chamber. This 


cable was lying on the floor, having on it a length of bare 
wire which carried current. The boy, who was apparently 
trespassing, touched the wire and was injured. 

In these circumstances, the question arose whether there 
could be any liability at all on the board for the accident. 
The Scottish courts, before whom the case, brought on behalf 
of the boy against the board, come up for hearing, held that 
no case at all for liability was made out on those facts, and 
they in effect dismissed the action. 

The House of Lords, however, held on appeal that a prima 
facie case had been made out to entitle the case to be tried, 
when all the evidence could be put before the court, and 
the question of legal liability could then be decided by apply- 
ing the principles of law to the facts as fully ascertained. 

Among the questions that would have to be determined 
for this purpose would be whether the event which happened 
could have reasonably been foreseen by the board; whether 
the board had informed the local authority of what precisely 
had been done by them by way of “ disconnexion” of the 
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services ; whether there was any difference between a request 
to remove services, and a request te remove services com- 
pletely ; why live electric wiring should be left in a house 
about to be demolished. Technical explanations moreover 
would have to be given of the operations of the board in 
disconnecting the services, and of the subsequent state of the 
wiring and its liability to be interfered with by strangers or 
unauthorized persons. 

The local authority who owned and occupied the building 
were not sued, the reason for this perhaps being that an 
occupier does not owe the common duty of care to a tres- 
passer, and that on the facts it would have been necessary 
to establish that the boy was lawfully in the building. 

While an occupier may not be liable for damage suffered 
by trespassers as the result of dangers on the property, it 
appears from a consideration of the judgments of the House 
of Lords that the liability of persons doing work or any- 
thing else on land stands on a different footing. 

Such a person, whether he is an occupier or contractor or 
anyone else, owes a duty to all persons who are so closely 
and directly affected by his work that he ought reasonably 
to have them in contemplation when he was directing his 
mind to the task. While no one would suggest that he ought 
to have a burglar in contemplation, he ought to have children 
in contemplation if he knew they were in the vicinity or were 
likely then or later to be attracted to the spot. 
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In the words of Lord Denning: “It did not avail him to 
say “they were trespassers” and wash his hands of al 
responsibility . . . He must bother about them if he knew 
or ought to know that they were likely to be affected by what 
he was doing; he must take reasonable care to prevent 
injury to them.” 

It is interesting to observe in conclusion that the lower 
court had taken the view that, if there was any liability, it 
was the liability of the local authority, who were the owner 
and occupiers of the building, and not that of the electricity 
board; for the board had left the building in a condition 
which was safe as long as it was securely locked, but the 
local authority had later left the building open, without 
notifying the board, who might have taken additional 
safety measures. There had thus been in the view of the 
lower court a break in the chain of causation. 


This line of approach however, did not find favour with 
the House of Lords. There was a prima facie case of neg- 
ligence against the board, and the claim was not to b 
defeated by the fact that subsequently someone else may also 
have happened to be negligent. The case accordingly was 
directed to be tried. It will be realized that the arguments 
and decisions arose purely from the non-suiting of the plaintiff 
on a point of law, but they may when fully reported be the 
more valuable on this account, as a guide to the considera- 
tions which apply in such a case. 


MAINTENANCE OF GRAVES IN PERPETUITY 


By EDWARD S. WALKER, D.P.A. (Lond.) 


A recurrent problem with those local authorities who aze 
burial and cemetery authorities arises when a person by his 
will directs his executors and trustees to set aside and invest 
a sum of money, and out of that capital sum and interest 
thereon to keep in repair certain graves in the cemetery of 
the burial authority ; and the burial authority, in considera- 
tion of that sum, guarantee the upkeep of those graves and 
memorials, the executors being desirous of handing the sum 
to the burial authority in return for the guarantee provided 
that, by doing so, they will rid themselves of all liability in 
regard to the trust. 


It is not always realized that this arrangement can offend 
the rule against perpetuities. This rule can best be appreciated 
by the fact that the rules of law affecting perpetuities are 
based upon considerations of public policy (Stanley v. Leigh 
(1732) 2 P. Wms. 686). Such policy requires that, notwith- 
standing that the private ownership of property involves a 
power of disposition of the whole interest of the owner, 
whether inter vivos or on death, such power should not be 
abused (Washborn v. Downs (1671) 1 Cas. in Ch. 213). The 
law has, therefore, from early times discouraged dispositions 
of property which either impose restrictions on future aliena- 
tion of that property or fetter the future devolution or 
enjoyment of that property to an unreasonable extent. 

The rule against perpetuities may be propounded thus— 
that an executory devise or other future limitation to be valid 
must vest, if at all, within a life or lives in being (and for 
the purpose of this rule a child en ventre sa mére is consid- 
ered to be a life in being) and 21 years; it is not sufficient 
that it may vest within that period; it must be good in its 
creation and unless it is created in such terms that it cannot 
vest after the expiration of a life or lives in being and 21 


years it is not valid and subsequent events cannot make it 
valid: Dunganoon (Lord) v. Smith (1846) 12 Cl. & Fin. 5% 
H.L. per Cresswell, J., at p. 563. 


One of the methods by which testators and burial author- 
ities may circumvent the rule against perpetuities is illustrated 
in the case of Re Chardon, Johnston and Davies (1928) 13 
L.T. 261, where a testator gave £200 to his trustees on trust 
to invest it, and pay the income thereof to a cemetery com- 
pany “during such period as they shall continue to maintain 
and keep” two specified graves “in the cemetery in good 
order and condition with flowers and plants thereon, as same 
have hitherto been kept by me,” and he declared that, if the 
graves should not be kept in such order and condition, his | 
trustees should pay and apply the income in the manne ff 
therein mentioned. It was held that the gift did not infringe 
the rule against perpetuities. 


The effect of Re Chardon, supra, is that it is valid to give 
a fund to trustees to pay the income thereof to a burial o 
cemetery authority so long only as it keeps the grave it 
repair ; thus creating the equivalent in the original trust itself, 
of a fee in real estate terminable by the very inherent weak- 
ness of the original limitation; and leave it to the law on 
the termination of the trust to carry the fund to the person 
entitled to the residue or as an intestacy as the case may be. 


Thus the burial or cemetery authority is made trustee of 
the fund, to apply the income (which must not be for the 
purposes of an ecclesiastical or eleemosynary charity: Local 
Government Act, 1933, s. 268 (3)) with the chairman of the 
burial authority and its members as the trustees. 


The other aspect of this problem is that payments may & 
accepted by a burial authority to maintain a specific grave 
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within the provisions of s. 2 (3) of the Public Health (Inter- 
ment) Act, 1879, or, alternatively, the power of “ embellish- 
ment ” in s. 30 of the Burial Act, 1830. 

In the past the view has sometimes been taken that a local 
authority cannot accept a trust for an individual grave which 
might become a burden on the general rate fund, the con- 
tention being that the acceptance of a trust to maintain an 
individual grave could have the effect that the obligation on 
the burial authority could continue after the trust fund 
became exhausted, and thus become a burden. 

However, since it is lawful to embellish a burial ground, 
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this may properly be secured by any means including the 
acceptance of a trust. Since it is a function of a local auth- 
ority being a burial board, it is to that authority no more a 
burden than the expense of performing any other of their 
functions under the Burial Acts. In accepting a trust to 
maintain a specific grave the local authority is accepting no 
more than its statutory duty, that is, it is only accepting 
a specific duty which was already merged in the general 
one. This being so, it is suggested that a local authority’s 
activities and expenditure in such matters cannot be ultra 
vires. 


WEEKLY NOTES OF CASES 


COURT OF APPEAL 
(Before Jenkins, Sellers and Pearce, L.JJ.) 
GUINNESS TRUST (LONDON FUND) v. WEST HAM 
CORPORATION 
February 4, 1959 
Rating—Relief—Charitable organization—“ Conducted for profit” 
—Trust for provision of workmen’s dwellings—Rents to be 
such as to increase the fund—Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955 (4 and 5 Eliz. 2, c. 9), s. 8 (1) (a). 
Y from an order of the Divisional Court, (1958), 122 J.P. 
A trust fund was made applicable to “the amelioration of the 
condition of the poorer classes of the working population of 
London and of their modes and manner of living, by the provision 
of improved dwellings” and in other ways. The trust deed pro- 
vided, inter alia, “that the original capital of the fund should, 
by expenditure on objects of a permanent character returning a 
fair low rate of interest, be kept intact and go on increasing.” 
The trustees, accordingly, invested the fund in dwellings which 
they let to poor working people at rents calculated, so far as the 
Rent Acts would allow, to realize a net income, after allowing 
for all outgoings, of three per cent. on the capital. This income 
was applied in acquiring additional properties and expanding the 
work of the trust, and was not, and could not, be distributed. 
Held: the words “ not established or conducted for profit” in 
s. 8 (1) (@) of the Rating and Valuation (Miscellaneous Pro- 
visions) Act, 1955, mean not established or conducted for the 
purpose of making profit or with the object of making a profit, 
and do not extend to every organization which in any circum- 
stances or at any stage in its activities receives something which 
might be considered in itself to constitute a profit; the present 
trust was established for the purpose of ameliorating the con- 
dition of the poorer classes, and its object was, therefore, charit- 
able; the making of the profit was merely part of the machinery 
by which the trust achieved charitable purposes; and, therefore, 
the trust was not established or conducted for profit and was 
entitled to rating relief under s. 8 (1) (a) of the Rating and Valua- 
tion (Miscellaneous Provisions) Act, 1955. 
Decision of Divisional Court, (1958), 122 J.P. 317, reversed. 
Counsel: Pennycuick, Q.C., and Widgery, Q.C., for the trust; 
Harold Williams, Q.C., and Rippon, for the local authority. 
Solicitors: Travers Smith, Braithwaite & Co.; Town Clerk, 
West Ham. 
(Reported by Henry Summerfield, Esq., Barrister-at-Law.) 


QUEEN’S BENCH DIVISION 

(Before Lord Parker, C.J., Donovan and Ashworth, JJ.) 
DIRECTOR OF PUBLIC PROSECUTIONS v. ROFFEY 
, February 6, 1959 

Aerial Traffic—Flying aircraft within 1,000 yds. of “ assembly ” 
in open air—H-bomb protest march—Air close-up for 
televising marchers—Air Navigation Order, 1954 (S.I. 1954, 
No. 829). 

Case STATED by Reading justices. 

An information was preferred at Reading magistrates’ court by 
the appellant, the Director of Public Prosecutions, charging the 
respondent, Frederick William Roffey, pilot of a Rapide aircraft 
with flying an aircraft within 1,000 yds, of “an assembly” in the 
open air of more than 1,000 persons assembled for the purpose 
of witnessing or pariicipating in an organized event, contrary to 
the Air Navigation Order, 1954. According to the facts found, 
the respondent flew within 1,000 yds. of the H-bomb protest march 
on the main Reading—-Aldermaston road on April 7, 1958, to 


enable a television cameraman to take photographs. The magis- 
trates were of opinion that the marchers were a procession only 
and that the contention that they constituted an “ assembly ” 
within the meaning of the Order was incorrect in law. They, 
accordingly, dismissed the information and the appellant appealed. 

Held: that there could be an “assembly” within the meaning 
of the Order whether it was stationary or in motion; that an 
“ assembly ” was to be construed as meaning merely a gathering 
of persons; and that the case must be remitted to the magistrates 
with a direction to convict. 

Counsel: Rodger Winn, for the appellant. 
not appear. 

Solicitor: Director of Public Prosecutions. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


ENGLISH SPEAKING UNION OF THE COMMONWEALTH 
v. WESTMINSTER CITY COUNCIL 
February 5, 1951 
Rating—Relief—Organization with main objects “charitable or 
otherwise concerned with the advancement of education ’’— 
English Speaking Union—Two independent main objects— 
One educational and one political—Rating and Valuation 
Act, 1955 (4 and 5 Eliz. 2, c. 9), s. 8 (1) @). 

CASE STATED by London quarter sessions. 

The appellants, the English Speaking Union, applied to quarter 
sessions in respect of premises occupied by them in Charles 
Street, Mayfair, for rating relief under s. 8 (1) (a) of the Rating 
and Valuation Act, 1955, on the grounds that their “ main objects 
are charitable or are otherwise concerned with the advancement 
of . . . education.” Clause 3 of the memorandum of association 
of the appellants stated “ the objects for which the association is 
established are (a) to make the English-speaking peoples better 
known to each other, and to engage in any educational work 
designed to further that object...” Quarter sessions held 
that the appellants did not come within s. 8 (1) (a) and dismissed 
the appeal. The appellants appealed to the Divisional Court. 

Held: that the aforementioned clause fell into two parts, both 
of which could be interpreted as independent objects; the first 
part was neither charitable nor otherwise concerned with the 
furtherance of education, but was political; and, therefore, quarter 
sessions had come to a right conclusion and the appeal must be 
dismissed. 

Counsel: J. Ramsay Willis, Q.C., and Widdicombe, for the 
appellants; Squibb, Q.C., and R. W. Bell, for the respondent 
council. 

Solicitors: Ralph Bond & Rutherford; Allen & Son. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


NICHOLSON v. GLASSPOOL 
February 4, 1959 
Street—Byelaw—Use of obscene language—Annoyance—No direct 
evidence of any person being annoyed—Magistrates entitled 
to infer annoyance. 

CASE STATED by Yorkshire (West Riding) justices. 

An information was preferred at Otley magistrates’ court by the 
respondent Glasspool, a police officer, charging the appellant, 
Edward Alfred Nicholson, with using obscene language in a 
street to the annoyance of a person therein, contrary to one of the 
byelaws of the West Riding of Yorkshire for good rule and 
government. Evidence was given before the justices of the use 
of obscene language by the appellant in a busy street. No 


The respondent did 





158 


evidence that any person was annoyed was offered by the prosecu- 
tion; but after it had been submitted by the defence that there 
was, in consequence, no case to answer, the justices permitted the 
recall of the police constable who charged the appellant, who said 
that he had been very annoyed. The justices were of opinion 
that they were entitled to infer that the police constable and 
others there were annoyed, and that it was not necessary to adduce 
direct evidence. They convicted the appellant, who appealed. 

Held: that, as there was evidence that the appellant spoke 
audibly and that the nature of his language was calculated to 
annoy, the justices were entitled to infer annoyance and had come 
to a right decision. The appeal, therefore, must be dismissed. 

Counsel: R. St.G. Calvocoressi, for the appellant; H. C. 
Beaumont, for the respondent. 

Solicitors: Stitt & Co., for Newstead & Walker, Otley; R. C. 
Linney, Wakefield. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


DIXON v. B.R.S. (PICKFORDS), LTD. 
February 3, 1959 
Road Traffic—Motor vehicle—Overall width exceeding nine ft. 
six in.—Three persons not in attendance—Steel cylinder 
mounted on bogies—Bogies attached at front to one tractor 
and at back to another—Whether combination one vehicle— 
Motor Vehicles (Authorization of Special Types) General 
Order, 1955 (S.1. 1955, No. 1038), reg. 18 (1). 
Case STATED by Leeds stipendiary magistrate. 
An information was preferred at Leeds magistrate’s court by 
the appellant Dixon, a police officer, charging the respondents, 


MISCELLANEOUS 


CENTRAL MIDDLESEX LAW SOCIETY 
The First Provincial Law Society in Middlesex 
Since last October the formation of a new Provincial Law 


Society has been planned by five local solicitors. As a result, on 
January 28 some 100 solicitors from Harrow, Wembley, Willesden, 
Ealing, Acton, Brentford and Chiswick, Ruislip-Northwood and 
Uxbridge dined at the Century Hotel, Wembley. After addresses 
by Sir Sydney Littlewood, the vice-president and Sir Thomas 
Lund, C.B.E., the secretary of The Law Society, rules were 
adopted and the Central Middlesex Law Society was formed. 

The first officers of the new society are: President: Mr. R. C. 
Garrod of South Harrow. Vice-Presidents: Mr. J. A. S. Nicholls 
of Wembley, Mr. R. C. Politeyan of Ealing. Hon. Secretary : 
Mr. W. Gillham of Willesden. Treasurer: Mr. J. Phillips of 
South Harrow. 

All solicitors in the areas concerned were circularised and the 
response was overwhelmingly in favour of the creation of the 
society. 


VITAL STATISTICS FOR 1958 

The provisional figures for the main vital statistics for England 
and Wales for the December quarter of 1958 and for that year 
as a whole have been published by the Registrar-General. 

The total number of live births registered in the year 1958 was 
738,323, which was 15,049 more than in 1957 and the highest 
number since 1948 (776,970); the rate per thousand population 
was 16°4, the highest rate since 1949 (16°7). The figures for 1957 
and 1956 were 723,274 (rate 16°1) and 698,317 (rate 15°6). 

During the year 16,620 deaths of children under one year of age 
were registered, giving a rate of 22°5 per thousand live births, the 
lowest annual rate ever recorded in this country. This rate com- 
pares with 23'1 in 1957; 23°7 in 1956; 24°9 in 1955 and 33°9 in 
1948. 

The deaths registered in the year numbered 526,792, giving a 
rate of 11°7 per thousand population. The rate was 11°5 for 1957 
and 11°7 for 1956. 


ANNUAL CENSUS OF MOTOR VEHICLES, 1958 


Provisional figures show that in the September quarter of 1958 
there were approximately 7,904,400 vehicles licensed in Great 
Britain, an increase of 477,300 (six per cent.) compared with 1957. 


HEALTH CENTRES AND GROUP PRACTICES 
The Herts county council has built at Oxhey a new type of 
health centre which combines services provided by the council 
with those of a group practice in which five doctors are taking 
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B.R.S. (Pickfords), Ltd., with using a motor vehicle the overall 
width of which with its load exceeded 9 ft. 6 in. without at least 
three persons being in attendance while it was being driven, cop- 
trary to reg. 18 of the Motor Vehicles (Authorization of Special 
Types) General Order, 1955. According to the facts found, the 
respondents wished to move a large steel cylinder which wa 
over 9 ff. 6 in. in diameter. They moved it by means of two 
tractors. The cylinder itself was mounted at each end on bogies, 
the bogies in turn being attached at the forward end to one 
tractor and at the rear end to another tractor. By that mean; 
one tractor would pull the bogies and the cylinder; the tractor 
at the back would merely guide it round corners. The magistrate 
held that this combination of vehicles was, in effect, one vehicle 
within the regulation, and that, since there were two drivers and 
two attendants, the respondents were guilty of no offence under 
reg. 18. He, accordingly, dismissed the information and the 
appellant appealed. 

Held: that it was impossible to read the word “ vehicle” jn 
the regulation as meaning “vehicles” or “a combination of 
vehicles,” and the case must be remitted to the magistrate to hear 
and determine, with the direction that he was not right in holding 
that the tractors used in the transport formed, together with the 
bogies and cylindrical section, one vehicle and load within the 
meaning of reg. 18. 

Counsel: Widgery, Q.C., and Alan Fletcher, for the appellant, 
John May, for the respondents. 

Solicitors: Sharpe, Pritchard & Co.; Goldingham, Wellington 
& Co., for Morrish & Co., Leeds. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


INFORMATION 


part. The doctors, with an interest-free loan provided under the 
Health Service, have built their group surgeries next door to the 
council’s maternity and child welfare and other clinics. The 
Minister of Health (Mr. Derek Walker-Smith, Q.C.), in opening 
the centre, described it as an experiment in close co-operation 
between family doctors and the local health authority services. 
This has been made possible by the scheme of interest-free group 
practice loans which was started with the object of stimulating 
the formation of group practices. The Minister said that up to 
the end of 1957, 116 applications had been approved and £415,000 
advanced. This scheme was not intended to provide a substitute 
for health centres. But, since its inception, the idea of group 
practice has widened considerably and there are now a number 
of cases where group practices approach the health centre idea 
by incorporating certain local health services. The Minister said 
much benefit would ensue from the Oxhey centre and the family 
doctor would be helved by his close association with the local 
authority services. This was important because the future demands 
increasing attention to the social needs of those who are ill at 
home and the care of the mentally disordered in the community. 
The decision to provide health centres for both local health 
services and medical practitioners aroused a good deal of interest 
when the National Health Service was being inaugurated but little 
has been done so far to implement the principle established in the 
National Health Service Act. This is no doubt partly due to 
the restriction on capital investment but perhaps mainly because 
general medical practitioners have shown no enthusiasm for such 
arrangements. Until there have been experiments in different 
parts of the country it cannot be determined whether it is possible 
to overcome some of the difficulties which have been suggested. 
The arrangements at Oxhey, where the doctors have their own 
separate building, may overcome the reluctance which it has been 
suggested some patients would have to consulting their own doctor 
on local authority premises. There is no doubt, however, that 
group practices are not only beneficial to the doctors themselves 
by enabling them to have adequate leisure time without being 
“on call” but also as a safeguard to patients in being able to 
obtain medical treatment and advice readily in an emergency. 


SOCIAL REHABILITATION FOR NEWLY BLIND PERSONS 


The Ministry of Health has issued a leaflet outlining the various 
forms of practical help which exists for the benefit of newly-blind 
people. It explains how they can obtain the advice of experien 
workers, including home teachers of the blind, who can discuss 
with them and their families ways and means of overcoming the 
handicap of blindness and of regaining independence. Mention 
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is made of the four special residential centres where newly blind 

ple can stay while learning to adapt themselves to new routines 
and skills. One of the centres specialises in helping housewives 
or women who are going to be married. The other centres are 
concerned mainly with industrial rehabilitation and provide 
courses for those who want to take up training or to get work. 
In suitable cases transfer from a centre to an industrial rehabilita- 
tion course may be considered. There is no age limit for a 
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course but most of those taking it are between 16 and 65 years of 
age. Maintenance charges are usually settled by the two volun- 
tary organizations running the centres and the local authorities 
concerned. Payment may be required from the blind person 
according to his circumstances subject to the retention of 10s. or 
15s. pocket money. Any national assistance grant is continued 
at the same rate while the person is in the centre. This is usually 
for about three months. 


THE WEEK IN PARLIAMENT 


By J. W. Murray, Our Lobby Correspondent 


LEGAL AID 

The Commons approved a Government motion endorsing “ the 
introduction by the Government of a scheme for oral legal 
advice,” welcoming “the announcement of the intention of the 
Government to implement the provisions of ss. 21 to 23 of the 
Legal Aid and Advice Act, 1949, relating to legal aid in criminal 
courts, and the provisions of s. 5, relating to legal aid in matters 
not involving litigation,” and recognizing “that it is desirable to 
modify the financial provisions of the Legal Aid Scheme when 
circumstances permit.” 

It rejected by 285 to 230 votes an Opposition motion calling 
upon the Government to “implement the recommendation con- 
tained in the seventh annual report of the Lord Chancellor's 
Advisory Committee on Legal Aid to enable free legal aid to be 
given where the disposable income of the applicant is over £156 
but not in excess of £208 and to exclude from legal aid those 
persons whose disposable income is over £600 instead of £420.” 

In the course of the debate, the Attorney-General said that in 
1953 the Legal Aid Scheme was extended to the palatine courts, 
and in 1956 to the county courts. The legal advice scheme which 
dealt with oral advice came into operation on March 2. The Gov- 
ernment had already given an undertaking to implement s. 5 of 
the Act, which dealt with legal aid in matters not involving 
litigation, during the coming financial year. The Home Secretary 
had given an undertaking to bring into force during the coming 
financial year the provisions of ss. 21 to 23, which related to legal 
aid in the criminal courts. 

Some criticism had been made of the excessive contributions 
which had to be paid under the 1950 regulations. [In its first 
report of 1951 the Advisory Committee commented that some 
contributions were excessive. It made the same comment in its 
second, third, fourth and fifth reports. But in none of those 
reports did it recommend that the Act or the 1950 regulations 
made by the Socialist Government should be amended, for it was 
its view that the first priority for any additional money that was 
available, should be to extend the operation of the Act by bring- 
ing further parts of it into force. It was in its sixth report it 
said that the Legal Aid (Assessment of Resources) Regulations 
should be brought, where practicable and not undesirable, into 
line with the corresponding national assistance regulations which 
had been amended several times since 1950, but the Advisory 
Committee did not give that recommendation the highest priority. 
The Committee said that it was still of the opinion that the legal 
advice scheme should be brought into effect. In the seventh 
report, the Committee recommended an amendment of the 
financial provisions and, also, that s. 5 and s. 7 should be brought 
into force, but it did not say which recommendation it considered 
most important. It said, in para. 20: “. . . we content ourselves 
by saying that in our opinion the Legal Aid and Advice Act will 
never function as intended until both our recommendations are 
carried out.” He was sure that they were right to bring into 
force the legal advice provisions and to give them priority. 

They could not estimate precisely what would be the impact of 
the legal advice scheme on legal aid in the courts. It might well 
lead to less legally-aided litigation and so to some reduction of 
the burden now carried by the State. How great a reduction no 
one could say, but the greater the reduction the more room for 
manceuvre there would be with regard to the financial provisions 
of the Act and the regulations. The Government recognized that 
it was desirable to modify the financial provisions when circum- 
stances permitted, but they felt that it was wise and sound policy 
to review the financial provisions when they had had experience 
of the effect of the operation on the scheme as a whole of the 
legal advice provisions. The number of people who paid con- 
tributions now under the legal aid scheme was 18,000. While 
it was not possible to calculate the precise number who would 
receive full legal aid if the lower limit were raised, i.e., instead of 


having to pay contributions they would be exempt from contribu- 
ae it would not be a low estimate to put that number at about 
It was estimated by the Law Society that about 65,000 people 
in England and Wales would benefit from the legal advice scheme, 
and 19,000 from getting legal aid in matters not involving 
litigation. 

STREET OFFENCES BILL 

The Standing Committee on the Street Offences Bill continued 
its consideration of the first amendment to cl. 1. (See this column 
last week.) 

Mrs. Lena Jeger (Holborn and St. Pancras, S.) said that those 
who opposed the Bill in most cases genuinely wanted something 
done about what happened on the streets. For example, there 
was the serious nuisance that occurred in the vicinity of Army 
camps, where not very vicious but perhaps rather silly girls hung 
round in the hope of picking up pocket money, which might in 
time become much more than pocket money. No one desired 
such girls to be described as common prostitutes or for there to 
be arguments in the courts about whether some teenage girl, 
looking for a little excitement for an evening, was or was not 
a common prostitute. But she thought there ought to be some 
power under the law to check girls who behaved in that way 
and who frequented either the streets in the West End of London 
or the neighbourhood of Army camps in country districts. The 
police should have the right to check such girls, and to help 
them, without the necessity of proving them to be common 
prostitutes before they could be brought within the ambit of the 
proposed legislation. 

Not only was it fairer from the point of view of the police, 
but also from the point of view of the girls themselves. Should 
she be convicted under the provisions at present contained in the 
Bill it would mean that, automatically, a girl would be regarded 
for ever in the eyes of the law as a common prostitute. Were 
the amendment accepted, a girl would have to be found guilty of 
an offence which did not carry a conviction involving her char- 
acter but only her indiscretion which was something much less 
serious. She submitted that there were bound to be great diffi- 
culties for the courts and for the police proving the guilt of a 
defendant under the terms of cl. 1. Because the penalties under 
the Bill were to be so heavy, more cases would be contested. 

Were the term “common prostitute” removed from the Bill, 
she submitted that a case could be judged much more on its merits 
so far as individual incidents were concerned. The more that 
legislation could be limited to individual incidents, the better 
it would be for the public, for the defendant, for the courts 
and for the police. 

Mr. F. M. Bennet (Torquay) said that the amendment would 
enable any girl at all, who might only be waiting at the street corner 
for a boy friend, as happened all over the country, to be arrested. 
If “any person” were put in, that girl would be menaced and 
that was not what the Government had in mind. The Bill was 
intended to deal with a specific nuisance and not to deal with 
how, where and why boys should meet girls and vice versa. 

Mr. Victor Yates (Ladywood) thought that if the law were to 
be changed so that a woman might be sent to three months’ 
imprisonment, they ought to have defined in the statute what was 
a common prostitute. Mr. Paget (Northampton) had said that 
a magistrate would not find a woman a common prostitute unless 
he were satisfied that that was her substantial means of living. 
That was not laid down. There was no definition of it. It was 
not at all clear. 

Mr. Maurice Edelman (Coventry, N.) said he supported the 
amendment because he believed that the Bill in its present form 
persecuted a defined class of citizen and deprived the members 
of that class of their human rights. 
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A DARK HORSE 


The case of Estler v. Murrells (The Times, February 9 and 
10) involved the Court of Appeal in the consideration of 
a number of interesting survivals from feudal times. The 
plaintiff was appealing against the dismissal in the Dorking 
county court of his claim in detinue for the return of his 
grey horse, known as William. The animal, while grazing 
peacefully upon Hook Common, in Surrey, had been 
impounded, on the instructions of the Lord of the Manor, 
under the old common law remedy known as “ distress 
damage feasant "—an expression which has a Norman-French 
ring about it. 


There was once a Punch cartoon showing a town-bred 
person in very loud tweeds, holding in his hands a smoking 
shot-gun, and apologetically gazing at five or six human 
bodies which a countrified old gentleman, obviously the Lord 
of the Manor, was regarding, from the entrance to his stately 
home, with an expression of horror and disgust; and the 
town-bred person was represented as protesting, deprecatingly: 
“I thought you said peasants.” Such an error, in the con- 
temporary twilight of the aristocratic principle, is regrettably 
likely to occur; but the expression “ distress damage feasant ” 
has nothing to do with the case. As all lawyers of the old 
school know, the word “feasant” is simply Norman-French 
for the modern French faisant—* doing ” or “ committing ” ; 
and the phrase describes the ancient right of a landowner to 
seize and impound animals actually doing damage on his 
land, as security for the recovery of compensation therefor. 


That, however, was only part of the plaintiff’s claim. 
According to his argument, the horse William had been placed 
in durance vile when he was exercising, on behalf of his 
master, a perfectly legal right, namely, the right of pasturage 
over part of Hook Common. The right, known in the books 
as “common of pasture appurtenant,” can be substantiated 
as a manorial custom only if it has existed “from time 
immemorial ”—that is, “ from the time whereof the memory 
of man runneth not to the contrary.” That archaic expres- 
sion means, in law, the year 1189, being the first year of the 
reign of King Richard I (see Coke on Littleton, 110b); the 
arbitrary choice of date reminds one of the historical pro- 
nouncements made in 1/066 and All That, and adds to the 
refreshing unusualness of the case. 


The plaintiff alleged that his right to graze his animals 
was appurtenant to his land as former copyhold. Here is 
another interesting survival; copyhold itself was abolished 
by the Law of Property Act, 1922; but by s. 128 (2) and 
para. 4 of sch. 12, the abolition did not deprive a tenant of 
“any commonable right to which he was entitled in respect 
of the enfranchised land.” Nevertheless, said the Court of 
Appeal, he had not been able to prove any custom to graze 
any particular number of animals. He might then be thrown 
back upon his right of “levancy and couchancy ”"—a 
heraldic-sounding phrase which originally referred to the 
number of cattle capable of lying down and getting up upon 
the land, but which later came to mean the number of beasts 
which the claimant’s copyhold could maintain, by its produce, 
during the winter. Here the plaintiff had failed to prove his 
contention ; William has a healthy appetite, and the defen- 
dant’s witnesses had given evidence to the effect that he would 
need a ton of hay during the winter. Five acres of land, 
it was said, would be needed to support one and a half beasts 
(though how the odd half was expected to go through the 


motions of grazing was not explained). Only one acre of 
the plaintiff’s property was formerly copyhold of this manor, 
and it therefore appeared that the claim founded on custom 
must fail. 


Before dealing with the remaining legal argument, it may 
be interesting for our readers if we offer them some further 
vital statistics about the principal actor in this forensic drama. 
William was bought in 1948, and was then eight years old; 
now, at 19, he is getting on in life. He is useful on the 
plaintiff’s smallholding of 54 acres, and still earns his keep. 
Without him, said counsel, the plaintiff could not ride in the 
Guildford Pageant, which indicates that William is ornamental 
as well as useful. He has had an adventurous career; he 
has been seized more than once, but the plaintiff got him 
back each time until this last occasion in April, 1957. 


A long argument was addressed to the Court on the subject 
of prescriptive rights, which the plaintiff claimed (as an 
alternative to immemorial custom) under common law or 
the Prescription Act, 1832. It had been suggested that the 
right might be exercised even by strangers to the manor who, 
by long acquiescence of the Lord, had gained this privilege 
on the waste, and that this might extend the plaintiff’s right 
of levancy and couchancy to the whole of his property— 
not merely over the one acre forming part of the manor. 
There had been witnesses to say that “in the days of their 
youth ” (one is tempted to add the words “ Father William 
replied ’’) ‘Hook Common had been regularly pastured by 
the troops of sheep, cattle, horses and swine with which fond 
memory peopled this land.” Unfortunately, the learned 
county court Judge had been unable to accept this evidence; 
and the Court of Appeal held that his finding of fact was 
justified ; the evidence also showed that the plaintiff had not 
asserted or exercised any continuous right of common. The 
Court, said Willmer, L.J., had been conducted on “ an inter 
esting and refreshing expedition through what was becoming 
a rather obscure branch of the law,” but had felt it right to 
dismiss the appeal. 


It is sad, in conclusion, to have to record that (according 
to counsel) this dispute has caused ill-feeling. The Lord of 
the Manor, anxious to improve the land for agriculture, 
“ regarded all ancient rights as ‘silly’.” This, if we may say 
so without disrespect, is reminiscent of that other memorable 
struggle, described in 1066 and All That “ between the 
Cavaliers (Wrong but Wromantic) and the Roundheads (Right 
but Repulsive).” Our William—though not in this case 
William the Conqueror—can surely rely upon the sympathy 
of all right-thinking people. 

ALP. 





NOW TURN TO PAGE 1 


An applicant for a protection order must give at least seven 
days’ notice in writing, signed by him or his agent and stat 
ing his name and address and his trade or calling during the 
preceding six months, to the chief officer of police. In at 
urgent case, the justices may grant a protection order if they 
think that the applicant has given reasonable notice to the 
police. (Licensing Act, 1953, s. 23 (9).) 
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must accompany each communication. All 





ee lighting—Removal of pipes belonging to gas 
board. 

My council have in the past relied upon gas for street lighting, 
but they are now converting their street lighting to electricity. 
The local gas manager states that if the gas lighting is discon- 
tinued the council will have to pay the cost of disconnecting the 
supply pipes (if necessary) and of plugging or sealing the gas 
mains. The Gas Act, 1948, states that the board must supply 
gas for street lighting, but does not mention at whose expense. 
The point of view of the gas board is appreciated, since the dis- 
connexion of the service is permanent but, on the other hand, 
it does seem to impose an undue obligation upon my council 
to remove service pipes which belong to the gas board, and to 
pay for the cost of sealing the main which is also the property 
of the gas board. Is it your opinion that this cost should be 
borne by the council or the board ? 
PORCAL. 

Answer. 

When the supply is terminated, the pipes remain the property 
of the gas board and they have power to remove them under 
sch. 3, para. 1 to the Gas Act, 1948; cf. also para. 35 of that 
schedule. In our opinion, therefore, the power to remove the 
pipes and the obligation to seal off the mains is on the gas board, 
and they must do so at their own expense. 
2—Guardianship of Infants Act—Order giving custody to 

mother—Death of mother. 

On July 3, 1950, A obtained an order for custody and mainten- 
ance of an infant B under the Guardianship of Infants Acts, 1886— 
1925, against her husband C. Subsequently A and C were 
divorced and A has now died. The parents of A with the full 
concurrence of C (who has remarried) intend to keep the infant B 
and C has agreed to continue to send maintenance for the child 
who is now aged nine. To regularize the position the parents 
of A would like to obtain an order of the court granting them 
the custody of the infant C and authorizing continuation of main- 
tenance payments through the court collecting officer, such pay- 
ments to be paid through him to them. I have studied with 
attention your answers to Practical Points on similar lines at 113 
J.P.N. 523 and 112 J.P.N. 673, and those answers, coupled with 
my own researches, lead me to think that the court cannot make 
the order which the infant’s grandparents desire. Nevertheless 
I would be glad of your views and answers to the following 
questions : 

1. Has the order been discharged by the death of A ? 

2. Is C therefore no longer bound to send maintenance pay- 
ments to the court collecting officer ? 

3. Can any person, and particularly the grandparents of B 
(other than father) obtain an order from my court for the custody 
and maintenance of B ? 

U. Dub. 


Answer. 

1. The order is no longer valid after the death of A. 
be discharged only by a subsequent order of a court. 

2. C is no longer bound to make payments to the collecting 
officer on behalf of A. 

3. We are not aware of any authority for anyone other than 
the father to apply to a magistrates’ court for an order for 
custody and maintenance. 

Under s. 4 (2) of the Guardianship of Infants Act, 1925, the 
court may appoint a guardian to act jointly with the father. If 
the father is willing to apply we think that one of the grand- 
parents could be so appointed, and thereafter should a dispute 
arise between the joint guardians, application could be made to 
the court for an order under s. 6, ibid. The court has power 
under that section as amended by the Children and Young Persons 
Act, 1932, s. 79, to order the father to make payments towards 
the maintenance of the infant. 


It can 


3.—Highway—Vehicular crossings over footways—Local Act 
Power. 

I enclose herewith copy of a local Act section which I believe 

follows the standard clause. It will be seen that subs. (1) (a) 

does not empower the council to require the owner or occupier 





to construct the crossing but merely empowers them to require 
the construction of the crossing. Does the section enable the 
owner or occupier, who has been served by the council with a 
notice imposing such requirement, to elect to construct the cross- 
ing himself? The fact that the council, after requiring the 
construction of the crossing, have a discretionary power to execute 
the necessary works lends support to the view that the owner 
or occupier has the right so to elect. 

PELIM. 

Answer. 

When the corporation “ require ” the construction of a crossing 
under subs. (1), this imposes an obligation on the person served 
with the notice of their requirements, to construct it. Under 
subs. (2), the corporation may do the work in default, and owners 
or occupiers may generally prefer this. But the section does not 
preclude an owner from complying with the requirement if he 
prefers to do so. 


aoe Act, 1957—Well-maintained grants—Section 60 and 
sch. 2. 

The Minister has confirmed a clearance order made by the 
council, and directed that well-maintained grants should be made 
in respect of the 11 houses comprised therein. The houses belong 
to company A, and are leased by them to company B, who under 
the terms of the lease are responsible for their repair and upkeep. 
A claim for the payment of well-maintained grants was made 
by B. The claimants accepted the “rateable value by multiplier ” 
basis of computation (as against the “expenditure on repairs ” 
method) but before assessing the amount due, and to ensure that 
this would not exceed the statutory “ceiling,” the council asked 
the district valuer, as the competent authority, to indicate the 
value of the property in accordance with the proviso to para. 2 (1) 
in sch. 2 to the Housing Act, 1957. 

The district valuer gave the desired figure, stating, however, 
that he intended this to refer only to any payment which might 
be made to A as owners of the property; adding that in his 
opinion the value of the property as related to the claim by B 
is nil, for the reason that they have no interest in the houses. 
This means in effect that no payment of grant can in the opinion 
of the district valuer be made to company B, notwithstanding that 
the well-maintained condition of the property is attributable 
wholly to them. It seems to me that the value of the property 
in the terms of the proviso ought to be constant, and not subject 
to qualification by reason of the interest of the claimant, for if 
the opinion of the district valuer is correct it would nullify the 
provisions of s. 60 of the Act, which envisages the payment of 
a well-maintained grant to the person or persons to whom the 
maintenance is attributable, whether they be owner, tenant, or 
lessee, or indeed any other. 

I shall be obliged for your observations. 

P. CESTRIA. 
Answer. 


The limit on payment in the proviso to para. 2 (1) of sch. 2 
to the Housing Act, 1957, is the difference between the full value 
of the house and the site value. It is the value of the house 
which is referred to in the proviso, and not the value of any 
interest in the house. We think, therefore, that the district valuer 
is mistaken in valuing the interest of B in the house for the 
purpose of the limit. B seems to be entitled under s. 60 to the 
payment under the paragraph. 


5.—Land—Restrictive covenants—Land acquired for housing. 
The district council purchased land in 1935 and 1946 for hous- 
ing purposes, the land forming part of a larger area of land which 
was being sold off from time to time as a building estate, and 
which in 1913 was first subject to a restrictive covenant that 
“there should not be carried on nor permitted to be carried on 
upon the said premises or any part thereof nor at or on any 
buildings to be erected thereon the trade or business of a licensed 
victualler or seller of beer, wines or spirits.” The council have 
developed their land for housing purposes and have recently 


erected a house and shop as part of the estate, the shop falling 
within the area purchased in 1935. The shop has been leased 
for seven years as a general store and the lessee now wishes to 
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obtain an off-licence for the purpose of selling beer, wines and 
spirits. There was an article at 115 J.P.N. 7 by Mr. J. K. Boyn- 
ton, and a letter at 115 J.P.N. 76. There was a Practical Point 
at 116 J.P.N. 284. According to the opinion expressed at 115 
J.P.N. 116, a local authority purchasing under the powers of the 
Housing Act, 1936, could ignore any restrictive covenants, the 
covenantee’s remedy being compensation under s. 68 of the Lands 
Clauses Act, 1845. 

I should be obliged if you could advise me on the necessity or 

otherwise of making an application. 
BORDLE. 

Answer. 


The topic dealt with at the pages cited in the query was also 
dealt with at 112 J.P.N. 224, 449 and 118 J.P.N. 175. We are 
not told whether the land here was purchased by agreement or 
compulsorily. If the latter, s. 68 of the Lands Clauses Act, 1845, 
was applied by sch. 1 to the Housing Act, 1936, or (for the 
earlier purchase) the corresponding provisions of the Act of 1930. 
If the purchase was by agreement, the position is more arguable, 
since s. 68 of the Act of 1845 is not stated in the Act of 1936 
to apply, and in consequence a covenantee would be unprotected, 
if the local authority could ignore the covenant. See our article 
at 112 J.P.N. 244. We suppose that it may not be worth while 
to apply to the High Court under s. 84 (2) of the Law of Property 
Act, 1925, in order to clear up the legal point. Seeing that the 
covenant was imposed 55 years ago, and that the character of 
the neighbourhood has changed, the safe line may be to go to the 
Lands Tribunal under subs. (1) of the last cited section, if the 
original purchase was by agreement. 


6.—Landlord and Tenant—Protected tenancy—Subsequent mort- 
gage—Local authority as mortgagee. 

In November, 1956, under s. 4 of the Housing Act, 1949, the 
council advanced money on mortgage to M to enable him to buy 
a house with part possession; the first floor of this house was 
already let to a tenant T, who enjoyed the protection of the 
Rent Acts, and on completion of his purchase M took up occupa- 
tion of the ground floor. Having become in arrear with his 
mortgage repayments M has abandoned the; property, leaving the 
keys with the council, and gone away. 

The council are now mortgagees in possession, and the question 
arises whether T can continue to claim the protection of the 
Rent Acts. Before August 30, 1954, the matter would have been 
decided on the question whether or not the property was one 
in respect of which the council was required to keep a housing 
revenue account; if they were, the Rent Acts would not have 
applied. Now, however, by s. 33 (1) of the Housing Repairs and 
Rents Act, 1954, “a tenancy where the interest of the landlord 
belongs to the council of a county district . .. shall not be a 
controlled tenancy . . .” 

On the one hand it is argued that M is still the landlord, since 
the fee simple is still vested in him and his equity of redemption 
is still subsisting. On the other hand it is contended that the 
council as mortgagees in possession, and receiving the rent from 
I, as undoubtedly they are entitled to do, must be regarded as 
“the landlord” for the purposes of s. 33, and that consequently 
the Rent Acts do not protect T. 

The matter is important because, owing to the strict supervision 
which the court exercises over a mortgagee in possession, the 
council are bound to take every possible step to obtain as much 
income as they can, and it seems that if T is an unprotected 
tenant it is the council’s duty to raise his rent to the maximum 
that he can reasonably afford. The problem hinges on the 
precise status of a mortgagee in possession, and there appears 
to be remarkably little judicial or statutory authority on this. 

I shall be glad of your opinion as to whether T is protected by 
the Rent Acts. 

P. KESRAIG. 
Answer. 


“Landlord” for the purposes of the Housing Repairs and 
Rents Acts, 1954, is defined in s. 49 of that Act as having the 
meaning given by the Rent and Mortgage Interest Restriction Act, 
1920, but the definition in s. 12 (1) (f) (g) of that Act does not 
include a mortgagee in possession; see Dudley and District Benefit 
Building Society v. Emerson [1949] 2 All E.R. 252 at p. 256. It 
seems that the council, as mortgagees in possession, cannot give 
notice to quit to T, whose case is distinguishable from those where a 
mortgagor had let premises after effecting the mortgage, and that 
T holds his tenancy by virtue of his agreement with M, subject 
to whatever steps to modify it may be taken by M. 
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7.—Licensing—Public house closed voluntarily—No lic 
business for 10 months preceding brewster sessions—Ren 

The licensee of one of the public houses in this district 
to me in May last that she intended closing the premises vol 
tarily and I understand that there has been no sale of intoxicat 
liquor since that date. { 

I shall be glad to have your opinion as to whether the 
trates can renew the licence at the general annual licensing m 
ing in February, if the licensee should decide to re-open 
premises. 

Have the justices a right to renew the licence unless the licengy 
proposes to exercise the licence and to keep the premises open 
the sale of intoxicating liquor. 

If the licensee should apply for the renewal of the licence 
without giving any assurance to keep the premises open for 
of intoxicating liquor and the justices refused to renew the licer 
what rights, if any, has the licensee to compensation for loss 
the licence ? 0 

Answer. , 

It seems to be the licence holder’s intention to allow the lice 
to lapse and licensing justices will not go wrong in not renews 
a licence in respect of which no application for renewal is m 
on this point we direct our correspondent’s attention to the pro’ 
to s. 11 (1) of the Licensing Act, 1953. 

The licensing justices have jurisdiction to renew the lice 
if its holder seeks renewal, but if there is no intention to caf 
on licensed business, this would seem to be a proper case ff 
licence being an “old on-licence”) for the licensing justices 
refer the question of renewal to the compensation authority. T 
licensee has a technical right to be paid compensation if 
licence is extinguished: its amount, of course, depends on 
difference between the value of the premises as licensed and th 
value as unlicensed—this may be something or nothing ( 
Licensing Act, 1953, s. 17). 

The possibility occurs to us that when licensed business ce 
to be carried on, structural alterations were made in the liceng 
premises whereby the licence may have become liable to 
forfeited under the provisions of s. 134 (3) of the Licensing 
1953 


8.—Road Traffic Acts—Notice of intended prosecution—Ve 

referred to as BRF 822, instead of 832 BRF—Vaiidity 
notice. 

A notice of an intended prosecution under the Road T. 


Acts was served within the statutory period of 14 days. After 
14 days had expired it was discovered that the number of 
vehicle was quoted in the notice as BRF 832 instead of the pre 
number 832 BRF. In other respects s. 21 (c) was comph 
with. 

Your opinion is sought on the following point: could 
defendant succeed in raising an objection that the section had 
been complied with because the numbers of her car had be 
wrongly quoted in the notice served upon her ? a q 

. a 


Answer. 

The only particulars, which s. 21 requires the notice to g 
are those specifying the nature of the alleged offence and the fi 
and place, where it is alleged to have been committed. If th 
are correctly given in the notice, we do not think that the d 
can be misled by the mistake made in the reference to the num 
of the car. We think, therefore, that this is a valid notice ut 
the section. ‘ 


9.—Town and Country Planning Act, 1947—Existing use dis¢ 
tinued and resumed. 

A piece of land was at the appointed day used for the sto 
of builders’ materials, which use was discontinued towards 
end of 1957 when an outline application was approved for 
use of the land for the purpose of the erection of a dwell 
house. The dwelling-house has not been erected. The land 
now changed hands, and the new owner contends that he has 
right to revert to the old use, notwithstanding the approval 
change of use. The development plan has not yet been appre 
but the draft development plan specifies the area in which 
land is situate as residential. Do you think it is possible 
the owner, without permission, to revert to the original use ? 

A. Wuite F. 
Answer. 

We think so. There has been no actual change of use, and 
discontinuance of the old use does not, in the circumstances, 
to us to bind the owner. 
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